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IN AND FPOR THE STATE OF WASHIKGTGN'
POR THE COURT OF APRPEALZ
DIVISION ZXLX

| MARRCO GALLEGOS, y mo. 32841=4-1- 11}
ppellats, STATEMENT OF GROUNDS
' FOR REVIEW
v, |

i
}
)
_ A )
BTATE OF WASHINGTON y i
: Raspondant , )

I, MARRCU GALLEGOS, Appallate, pro-se, Besldiog at the
Washington State Panitentiary 1313 N. 13th Avenue, Walls Walla
Washingtoon and hereby asks this Court of the following relailf;

RELIEF | , \
1. That This Court order a evidentlary hearing to expand the

record for his Ineffective Assistance of Counsel Issues to
determine the amount of pw@ju&ie@_g@u&s&l‘s ineffectivensss
~had on Marrco Gallegos's .trial. |

2. Order a new trial In the Lunterest of Justice standard,

13, Any other relief this court deems just and proper.

et e o Tt
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v,

Ve

", GROUNDS

. ZBSUES FOR CONSIDERATION
EFENSE COUNSEL WAS INFFHNCTIJ BY NOT INFORMING DEFENDANT
uALbEGOS HIS RIGATS WHEN MY SIGNED AWAY HIS RIGHTS TO PROVE
THE UNDAWEUL POBSESSION OF A FIREARM THUS, CONCEDED HIE GUILT
ON THE HOMICIDES IN LUE OF TEE ACCOMPLICE INSTRUCTIONS THAT
MISSTATE THE ELBEMEHT OF THES MRIMES GALLEGOR WAS CONVICTED OF,

THE COURT'S INSWRU”TIDW& VI“ ATED MR. GALLEGOS FOURTEENTH
AMENDMENT RIGHT T0 DUE PROCHESS BY ALLOWING CONVICTIONS WITHOUT
PROQE OF EALH FwSFNTIAL DLEMERT OF PREMEDITATED MURDER AND
FELOWY MURDER. !

A BVIDENTIARY HEARIWG ﬁm NEEDED TO FIND OUT HOW MUCH PREJUS
~DILW UNDER THE Nader HAQWLE&& ERROR STANDARD EFFECTED MR,
ALLEGOUS'S TRIAL, -

SVIDENCE OF AFFILIATION, WHICE IS SPECIAL SUBJECT OF _
EVIDENCE OF PRIOR BAD ACTS, CANNOGT BE ADMITTED IN MR. GALLEGOS
TRIAL BECAUSE THE INTRODULTION OF GANG RRELATED EVIDENCE IS
VIOLATIVE OF ER 403.

It wWAS IMQ?DQK; 0 PHU%W”UTW MR, GBLLEGDS HOMICIDE TRIAL
AS GANG BVIDENCE OF WHICH THE "SAMG«RFLAT DY EVIDENCE ADMISSION

Was PREJUDICIAL ERROR, BECAUSE IT Wag MO ADMITTED FOR A RELEVANT
PURPOSE AND NOT ATCOMPANIED BY A LIMITING INSTRUCTION.

My, Gallagos citss to tha razord withing the argusments

‘balow and are part of the rascord.

Mr, Gallegos is asking %m" a evidentiary hearing and cites
the Rules and suthority that allmwg thies Court to grant the
remand for a hearing. The :éaﬁon why he asgks this Court for
it now and not in a eolla*ar%l pxocaeding is in part his
sttornay on apmeal rajgmd rh@ Tneffective Asgiatance af Coungel

and onge mn izsus is raised it i$ only with Jocd Cruse can it

he ralsad again,
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DEFENSE COUNSEL WAS INEFFECTIVE BY NOT INFORMING
DEFENDANT GALLEGOS HIE RIGHTS WHEN HE SIGNED AWAY HIS
RIGHTE TO PROVE THE UNLAWFUL PCSSESSION OF A FIRDARM
THUS, CONCEDED HIS GDILT ON THE HOMICIDES IN LUBE OF
THE ACQCOMPLICE INSTRUCTIONS YHAT MISSTATE THE PLEMﬂNT
OfF THE CRIMES GALLEBGOS WAS CONVICTED OF, '

a. WAIVER '
Mr. Gallsgos has not walved his right to challence a walver
of a Constitutional right besause it wnust be knowing, intele
legent and voluntary. City of Zellevue v Acrey, 102 Nn, 24
207, 691 p,24 957 (1984); gtate v, Harris, 123 wn.hpp. 9086,
831, 99 P ad 903 (2004). '
absent and adaguate record to the gcontrary, a2 reviswing
conrt must indulge every rsasonabls presumption against the
validity of an alleged waiver of a constitutional right,

In Johnzson v Zsrhat, 304 U. 8, 458, 464, B8 z.0r, 1018,

82 L,ed,2d 14561 (1338); And under state law alse, State v, Wicke,

g1 #n,2d 633, G445, B4l P, Eﬂ 52 {1&799 The ocourt daas not
“prﬂwumm asguiesce in the loss cf ”QnﬂtitU“iﬁﬂﬂj rights Zerbst
304 U8, at 548. 1In order to be sffactive, the 'walver of a
fundamental constitutional right must be ‘an intentional rel-
inguishment of ahandmnment of 5 known right or provilaga,"

gtats v, Thomas, 128 Wn.2d 583, 538, 910 2,24 475 (1995) (citing

Zerbst, 304 U.5., at 458).,  "Presuming waiver from a silent record

is impremissibls.” BWoykin v, Alabama, 3%5 U.S. 238, 242, 89

S.Ct‘.. 17{3@; 23 LoEﬁoZd 274 {1959)!
In the States closing arguments he raised the issue of

the: gstipulation, {(RP ?q, 1944 & Pg, 1953) [(Btipulatsd to

Unlawful possession of a Pirearm & Instruction of ownarship
or possession ar control of a firearm.."].

Mr. Gallegos postition was he was not thers and Bet .an:;

SAG PAGE3Z



accomplice, My, Gallasgos trusted in his defanse coungal and
naever thought that the $tipﬁlatimn he signed acted as &
confezalon or in the least it conceded tc the homiclides in lue
of the language of the Accomplice lianility instruction, "a
crima®, Lamkinq at the "to Convict™ instructions and the
Accemplics Liability in light of thse Stupulation and closing
"&rgumanﬁ Iy the state Counsal abandon his glient,

Prejudice in this cass waé the defense counssl ralieved
the prosesutor of his burded of proof of aaa@ ezsential elements
of the falony an& agyravatad homimid@s;

& hearing is warranied on dirsct rﬁviaw 2o that counsel

can explalne how this "Stipulation” was a trial tactic™?

THE COURT'S INSTRUCTIONS VIOLATED MR GALLEGOS'S
FOURTEENTH AMENDMENT RYGHT TH DUE PROCESSE 8Y ALLOWING
CONVICTIONS WITHOUT PROOF OF EACH ESSENTIAL ELEMENT
OF PREMELDITATED MURDER & FELONY MURDER,
Due process clause of the Fourteenth Amendment requires
the state to prove every aelement of an offense beveond a

reasonable doubt, U.5. Const. Amend, xxv} In re Wiﬁﬁhi?, 397

U.S.llﬁﬁ, 364, B0% B.Ct. 1068, 28 L.Bd.2d 368 (1370). Jury
instructions tghat relieve the state of itz burden to prove

every element of an offenss viclate due process, State v, Thomas

150 wWn,248 B21, 844, 83 P.3d 370 (2004).
Such instruatlonﬁ alsoc crsate a manifest error affecting

a constitutional right, and thus can be ralsed for the first
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ont appeal, RAP 2,5(a); State v Ching, 117 Wn.App. 531, 536,

72_9;3& 1133 {(2004). Aocordingly, a court's instrﬂctiunm'to
the jury "aust more than adeguately convey the law, They must
malse thg relevant lagal standar&_“manifastly apparsnt to the

avarage ‘juror,'" State v, Waking, 136 ¥Wn.App 240, 240-41, 148

p.3d 1112 (2006) (gquoting 8tate v, LeFaber, 128 Wn.2d 8%6, 900,
912 P38 36& (?996}). |

Jury instructions that mistate an elament are not harmless
unless it can hﬁ shown bayond a rassonable daubtrthat the mrror
was trivial, formal, arlm&raly academic, that it did not

prajudice the accuged, ad that it in nc'way affectaed the final

conitoome of the case, State v, foods, 138 Wﬁ.hppﬂ 191; 202,
155 P.33 309(2007),

Té aonvict Mr. Gallegos, the mtate arguad on {RP 1986~ 87}
"Lgtﬂ go back to the accomplice liability ingtructiun, Either
as a principal or an a*womplica it doesn't mattar whot first
they're all, every shot killslyou ﬁeadGu,". And looking back
at the “stipulation" to the Possession of a Elrearm it is
affmrm&a that the gun was hsmﬁ in "a crime" and how tlils
$tipulatimn that was suppoaad to be the defense strateqgy attaahaé

to all the crimes Mr, Gallegos was charged with., The prajudice
 mﬁ obwious when the state arqguad what was nacezsazy to prove
that ths &afandant committed the diffarxant ways of commltting
homicede, (RP 1943, 1944 & 1%45), It was mentionad on RP page

1944 Liqas 4 thraugh 14}, There is no pubstantial change in
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in the natd:a of criminal applalcation of stipulation's abjective
bacausa i1t encompassed liabiiity for all the crimes chargad.
All thae jurf naedad to do was read tha accamplica-liability
ingtruction. |

The State argued at RP 1944;

"Accomplaize liability this is an important idea. 7The
Judge read this instruction...”
Phe prosecutor uzed this instruction and thz "sStipulatioan to
modify ﬁh& "Eomgoavict® iﬁstru&tion s that this instruction
abtacnoss liability in the way ths pfngaauﬁmr instructs ths jury

to do so with the IRAC method, {(&# 1947 Lins 22-235),

In stabe V. Rabarta; 1QZIWH.2d 417 (2000) and Btatas v, ﬂrﬁnin,
142 wWn,20 558 {2000), fmuﬁd reversible arror whers dury
ingtrugtions Qxamiﬁeﬁ accomplice liability on ewounious
méwmplica Liahility instfuctionﬁ; Thess cases has been modified
yat these lnstructions permitted attribution of 1iability for
elamaﬁﬁs that waz stipulated tm-oﬁ strict liability bagis; ahd
are inpropar even as anligd here,
B EVIﬁEmTITﬁRY HEARING IS NEEREDC T0 FIND OUT HOW MUCH

PREJUDICE UNDER THE NADER HARMLEEBS ERROR STANDARD
EFFECTED MR, GALLEGOS'S YRIAL. '

Appallate asks this court f@f a evidentiary hearing so

the record can be agpanded,

State v, Mc?ﬁrlan&, 127 Wn, 24 322, B899 2,24 1237 (1%33).

B axp&n&aﬁ record iz alwost always needad to support the lssue
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of ineffective assistanaﬁ of counsael, Mr. Sallegos will be

procedurelly barrved from bringing this issus of Insffective

Assistance of Counsel in future gollateral procesdings with

out g&od cause, Thare is encugh in this rescord for this Court
to proceed further.

This Court can “"perform all acta necessary a? ApROro-
priate to the fair and 5rﬁerly ravi@w‘af a casa’, RAP 7.3,
The Rules ﬁf Appaellate Procedure will be liberally intérprated
tb'prmmota jJustice and facilitate thﬂ'de¢isian of cases on teh
maxita¢ |

RAP 1.2{a). According to these rules Mr, Gallegos is

regquesting that the case be ordered hask to trisl and In re

Rice, 118 Wn.2d 876, 828 P,2d 1086 (19892)

5a6 PRGE *
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EVIDENCE OF AFFILIATION, WHICH I8 A SPECIAL SUBJECTY OF
EVIDENCE OF PRIOR BAD ACTE, CANNGYT BE ADMITTED IN MR,
GALLEGOS ‘IRIAL BECAUSE THE INTRGDUCTION OF GANG-RELATED
EVIDENCE I8 VOLATIVE OF ER 403,

Bvidence of gang membership iz not admisgsible undsr the

foederal constitution, And under that standard Gallegos ralses

the authority in the Holding of: U.8. v _NeKay, 431 F.2d 1085,

126 8.0t, 2345 (2010); Dawson v Deleware, 431 7,38 1085, 126

.00, 1083 {1882), Federal Rul& BR 404 mirroxs the State's 404.
In McKey, icd., The Cmurk held "while evidence of gang

mmmb&rahip is admissible 1f relevant to a‘@isyutﬁ issue, gang

affiliation evidence i3 not admissible Qhﬁra it 18 meant m@rély

to prejudice the defendant to prwvé his guilt oy assiclation

‘with unsavory characters,

Appalliate {5 also xaiai“\ this under the wWashington Law
and Rules, EX¥ 404({b), read in conjunctiop with BR 403, which

"reguires exelusion of aviﬁ@nca even if relesvant, 1f its

probative value is substantislly outwsighed by ths Sanger of

unfair prejudics.” State v. Mes, 168 wnnﬁpp. 144, 159, 275

P.3d 1192 (2012)(Citing; State v Foxhowven, 161 Wi2d. 168, 175,
163 Py3d 786 (2007F: | |

EE 404 is not designed tc deprive the state of relevivapt
evidence necessary to establish and esséntial elemsnt 'Gf »its
sases But rather 16 prévedt the State from suggesting that

5 Gaferndant P& guilty bacause heé 6Ff &He i& a ériminal type

person whe woyld be kikely to commit the erime charged: Seéa

sk¢ PAgE B
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' Mee at 158, Id,

aQQOrdingly to admit gang affiliation evidence theres mus

tbe a nexus betwesen ths crime and gang membarship, BJStats v,

Seotlh, 151 Wn.App. 520, 526, 213 P.3d 71 (2009), The analysis

by which courts limit evidence of other crimes, wrongs, or acts

to proper purposes is well sattled Before admitting the

avidaencse the trial court must £ind by a prepondarangs of the

avidence that the misconduct occured; Tdantify the purposa

for which the eviflencs 1s sought to ba introduced; -Determine
. ' ]

whathe the evidencze is reslevant to prove an element of the corime
charged; Waigh tha probativa value against the prejudizial

effact, Sfate v Yarbrough, 131 Wa.,App. 66, B1, 82, 84, 87, 210

2.341023 {2009,

state v. Mee, 163 Wa., Bpp., 144, 275 9;3@ 1162 (2012) is
distinguishable to my facts aﬂlapplieé to thig lssue, Mae
[Glenaralized a%idance ragarding the behvior of gangs ahd gang
mambﬁré dosant {f} Evidnoe showing adhérence by the defandant
or the defandants allaéeﬂ gany to those behaviers; (2) A finding
thatThe evidence rslating to sangs 1s relavant to @roVa the
@lemants of the chargsd crime ssrves no purpose but to allow
the stats to "suggeast that the def@ndant is guilty because he
or she is a criminal type person who would be likely to commit
the ¢rime charged". Mee Id, |
Like Mee the-facts show 1t is apeculatiée at best, The
state told the court-that the motive of the orime is not dohe

because it is gang ralatad. {(RP 181). Mz, Gallegos was not

chargad_with gang aggravators or elements., But testimony that

SAG PAGE 9
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IN AND ¥OR THE STATE OF WASHINGTON
POR THE COURT OF ARPEALS
DIVISION IXX

MARRCO GALLECOS, ) Ne, 32BA1=4-1-10
aopellate, STATEMENT OF GROUNDS
_ FOR REVIEW

V.

ETATE OF WASHINGTON
Rasmondant,

{
}
)
)
Y i
)

I, MARRCC GALLEGOS, Appellate, pro-se, Reslding at the
Washington State Panitentiszy 1313 N, 13th Avenus, Walla Walla
"Wﬁshingtmn‘anﬂ hereby asks this Court of the following releif;

RELIEF , \
1, That This Court order a evidentiary hearing to expand the-

record for hig Ineffaective Assistance of Counsel Issues Lo
determinae tha amount of prejudice gmuﬁw&l‘s i@@ffaativenass
had on Marrco Gallegos's trial. |

e Order a new trial In the Int&r&st_ﬁﬁ Justice standard,

;i 3. Any other relisf this court deems juat and proper.

-SAG PAGE 1,
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II.

I1T

Iv,

Ve

"'vnsuwnq

- I8BURE @DR CONSIDERATION
DEFENSE COUNBEL WAS INEFFECTIVE BY NOT INFORMING DEFENDANT
GALLEGOS BIS RIGHTS WHEN HE SIGNED AWAY HIS RIGHTS TO PROVE
THE UNLAWFUL POGBESSION OF A FIREARM THU%, CONCEDED HIS GUILT
Of THE HOMICIDES IN LUE OF THE ACCOMPLICE INBTRUCTIONS THAT
MISSTATE THE ELEMENT OF TH” ”RIWE% GALLEGOE WAS CONVICTED OF,

THE COURT'S TN$¢RUCTIQWS VIDLATED MR, GALLEGOS FQURTEENTH
AMENDMENT RIGHT TO DUE PROCHESS BY ALLOWING CONVICTIONS WITHOUT
PROOCE QOF EACH ESSENTIAL ELEMENT OF PREMEDITATED MURDER AND
FELONY MURDER, : . :

& BVIDENTIARY HEARING &s NEEDED 70 PIND OUT HOW MUCH DREJU
~DICE UNDER THE Nader HAQMIE&% ERBOR aTANUARm BEFPREOTED MR,
GALLEGOUS'S TRIAL.

EVIDENCE OF,AFFILIATIQE, WHRICE 18 SPECIAL SURJECT OF
EVIDENCE OF PRIOR BAD ACTS, CANNDT BE ADMITTED IN MR. uALLEGGS
TRIAL BEICAUBE THE JTHTROD J”T*GN OF GANG RELATED BEVIDENCE
VIOLATIVE OF ER 403, : :

..l.

IT wWags IMPROPER TO PROBECUTE MR, GALLEGOS HOMICLDE TRIAL
AS GANG BYIDENCE OF WHICH THE "GANG-RELATED" EVIDENCE ADMISSION
WAS PROJUDICIAL ERROE, BECAUSE IT WAS NOT ADMITTED POR A RELEVANT
Pdﬂﬁﬁ TOAND NOO ASCOMPANIED BY A LIMITING INETRUCTION,

Mr, Gallegns oites to the record withing the arguements

“helow and are part of the record,

Mr. Gallsygos iz aﬁkingr%mr & evidentiary hearing and cites
the Rules and suthority thatiallwws thi$ Court to grant the
remand for a hearing. Tha rgagan why he asks this Court for
it now and not in a colla*exé1 proceeding is in part his
attornay on appeal ralsgad thalInaffectiva As#iﬂf&nce of Counseal

and once an izsus ig raised 1t ig only with Good Cause can it

be raiszad again,.

SAG  PAGE L



DEFENSE COUNSEL WAS INEFFECTIVE BY NOT INFORMING
DEFENDANT GALLEGOS HIS RIGHTS WHEN HE BIGNED ANAY HIS
RIGUTES TO PROVE THE ‘UNLAWFUL POUSESSION OF A FIRZARM
THUS, CONCEDED HIS GUILT ON THE HOMICIDES IN LOE OF
THE ACCOMPLICE INBTRUCTIONS THAT MISSTATE THE FLE%ENT
OF THE CRIMES GALLEGOS WAS CONVICTED OF.

& WAIVER ' '
Mz, Gallagos has not waived his right to ahalleng@ a walver
of a Congtitutional right because it mnust be knowing, intel-
lagant and voluntary., City of Bellevue v Acrey, 102 Wn,2d
207, 691 p,24 957 {1984); State v, Haryis, 123 Wn.hpp. 906,
921, 99 p.34 903 {2004). -
absant and adequate racord to thﬁ contrary, B reviswing
court muzt indulge svery reasonabls pregumption agains: the
validity of an alleged walvar of a constitutional right.

In Johunson v Zarbst, 304 U.B., 458, 464, 58 §.Ch, 1613,

82 Leed, 24 1461 (1838); And under state law alse, State v, Wicka,

B w28 638, 645, 5481 P.24 452 (1979)., The caﬁrt doas not
Yoresume acouiesce in the logs of constitutional rights." Zerbst

304 U,8, at B48. In ordsr to be effactive, tha 'waiver of a

undamantal vonstitutional right mmt be ‘an i{ntentiormal ral-  ~
inguisimcent of abandonment of a knswn right or provilege.®

gtats v, Thomaz, 148 Wn.2d 553, 558, 910 2,2 475 (1396) (citing

B T

Zaerbst, 304 U.8. at 458). “presumling waiver from a silent record

ie impremissible,” Biovkin v, Alabama, 395 U,3. 238, 242, 89
8,Ct. 1709, 23 L.EJ.24 274 (1969},

In the States closing arguments he raised the issue of

$he: stipulation., (RP_Pg. 1944 & Pg, 1953) [Stipulatad to
Unlawful possession of a Firearm & Instruction of oWn@rship
or possession or control of a firearm.."].

Mr, Gallegos postition wag he was not there and Bet .an.
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aceomplice, Mr. Gallegos trusted in his dafahse counsal and
naver thought that the stipﬁlatiom ha gigned acted as a
confegsion or in the leagt it conceded tec the homlcldes in lue
'éf the language of tha‘&caamplimé liability inafruction. A
crime®., Looking at the "to Coavict" instructions and the
Accomplice Liablility in light of the Stupulation and clmsing
Cargument by the state Counsal abandon his clisnt,

frefudice in this cape was the defense ¢eounsel ralievad
thae presscubor of his burded of proof of each sssential slements
0f the falony anﬁ'aggxavataﬁ-homiciﬁﬁﬁ.

2 hearing is warrventad on dirsct raview BO that counzal

can explaine bow this "stipulation™ was a trial taghtic™?

THE COURTYS INSTRUCTIONS VIOLATED MR GALLEGOSY:
FOURTEENTE AMENDMENT RIGHT TO DUE PROCESE BY ALLOWING
CONVICTIONS WITHOUT PROOF OF HACH ESSENTIAL ELEMEE}ET
OF PREMEDITATED MURDER & FRELONY MURDER.
Due process clause of the Feourteenth Amendment reguires
the state to prove every element of an offense beyond a

reasonable doubt, U.8, Const, Amend. XIV; In re Winship, 397

U;S. 358, 364, B09 5,0t, 1068, 25 L.BE4.2d 368 (19%70). Jury
inﬁtructioﬁa tghat religve the state off its burden to prove

avary alameﬁt of an offenss viclate due process, ‘State v, Thomas

150 wn.28 821, 844, 83 p,.3d 870 {(20064).
Such instructions alse create a manifest serror affecting

a constitutional right, and thus can be raised for the first
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on appeal. RAP-z,S(a); State v Chino, 117 Wn.App. 531, 533,

72 P.3d 1133 (2004). Acvcordingly, a court's instructions to
the jury "“must mnré than adsguately convey the law, Thay must
méke th@ r@levant‘lagal 5tandarﬁ “manifastly apparant to the

average Juror,'” State v, Wakins, 136 Wn.App 240, 240-41, 148

£.3d 1112 (2006){guoting Btate v, Layabar,'1za wn.2d 896, 900,
913 P.2d 369 (1996)). | N

' Jury instructiouns that mistate an alement ars not harmiess
unlsss it can ba shown bayond a reasén&bl& doubt that the error
was trivial, fozmnal, am‘m@rﬁly'acéﬂ@mia, that it 4id not

prejudice the accused, ad that it.in no way affected the final

outcose of the casea, JState v, Woodsz, 138 Wn.App. 181, 202,
156 .38 309(2007).

To convict Mr., Gallegos, the state argusad on (RP 1386-87)

"Eétﬂ go back to the accomplice liability instruction, Tither

a8 a principal or an aaecmplicarit‘do@anft mattar wheb filrast
thay’xa‘ali, @very shot kills vou deaﬁu..“~ and looking bask

at the "stipulation" to the Possession of a flrearm it is
affirmed that the gun was used in "a orime" and how this
stipulation that-wés muppaa&d to be the dafense strategy atta@haé
to all the crimes Mr, Gallegos was charged with, The prajudibe
 mm obvious when the state arguad what was neccssary Lo prove
thatitha dafendant committed the diffarent ways of committing
homicede, {RP 1943, 1944 & 1945), It was mentionad on RP page.

1944 Lines 4 through 14y, Theras is no substantiél change in

Sac pace 5



in the nature of criminal applalcation of stipulation's abjective
b&ﬂauﬁa it sncompassed liaﬁiiity for all the crimes charge&.

Ali ﬁhe Jury needad to do was read the accomplice liability
ingtruction. | |

The State argusd at RP 1945;

"Aﬂgmmplaica liability this is an important id<a. Thé '
Judge read this_imﬁtxuctian.a,“‘ | | |
PThe proszcoutor uzed this instruction and the “5tipniaﬁian" to
modify the "to-convict" lustruotion se that tﬁi% instruction
attacheas limblility in the way the prase;utmr inztructs tha jury
te do so with the IRAC method, (RP 1547 Line 22-23),

In State v, Roverts, 147 wo,dd 417 {Z2000) and Jtate v, Crondn,

142 Wn.2G 588 {2000}, found ravarmiblg arvor whers jury
inastouctions premised accomplice liability on srounious
soomplice lliablilitvy instructions. Thass cases has been modified

yat these instrugtions permittad attribution of liability fon
elemants thab was stinulated to on strict liabllity basis, and
‘are inproper even ag applisd hare,

A& EVIDENTITARY UEBARING IS NEEDED TO FIND OUT HOW MUCH

PREJUDICE UNDER THE NADER HARMLESS ERHOR BTANDARD

EFFECTED MR, GALLEGOE'TE TRIAL.

Appellate asks this court for a evidentiary hearing so

the racord can be sxpanded,

State v. MeFarland, 127 Wa,2d 322, 899 P,2d 1251 (1933).

A expanded record is alamost alwéya neadad to support the issue
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of inaff@mtive assistanaé of counsel., Mr., Gallegos will be

progedurelly barved frow bringing this issue of Inﬁfﬁ@btlva

Aszistance of caunaal'in'futuxa gcollateral proceedings with
out good causa, There iz enough in thisrrecard_for ﬁhis Couzrt
to progeed furthar,

This Court can "perform all acts necessary Or apporo-
priate to the faiy and érﬁerly ravi@wiuf a cage™, RAP 7.3,
The Rules of ﬂ@palléﬁa Procedure will be liberally interprata&
to ﬁramate justice and facilitate the Qecilsion of cases on teh
marits.,

rAF V1.2{a). According to these ruleﬂ'ﬁr.rQ&llegos ig

requasting that the casze be ordered back to trial and In re

Rice, 118 Wn,3d 876, 828 P.24 1085 (1992)

SaG  PhGE T
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EVIDENCE OF APFILIATION, WHICH I8 A SPECIAL SUBJECT OF
EVIDENCE OF PRIOR BAD ACTS, CANNOT BE ADMITITED IN MR,
GALLEGOS TRIAL BECAUSE THE INTRODUCTION OF GANG~-RILATED
BVIDENCE IS VQLATIVE OF ER 403,

Bvidence of gang membarship is not admissiblae under the

faederal constitution, And under that standard Gallagos ralses

the authority in the Holding of: U.8. v MeKay, 431 F.3d 10835,

126 8.0t, 2245 {(2010); Dawson v Deleware, 431 #,3d 1083, 126

$.06, 1093 (19%2), Federal Rule BR 404 mirrors the Htate's 404,
In McKey, Id., The Court beld "while evidence of gang

membarship is admigsible 1f relevant to a dispute isgue, gangy

affilistion evidaencs iz not admissible where it 13 m2ant merely

to prejudice tihe defendant to prove his guilt by assiclation

‘with unsavory characters,

Appellate ls also raizing thisz under the wWashington Law

o

and Rules, 8F 404{h), read in conjunction with ER 403, which
"reguires axclusion of svidence pven i1f relevant, 1f ite
probative value is substantielly outwsigned by ths danger of

unfair predudice." BState v, Mes, 166 Wn.hpp. 144, 153, 275

P34 1192 (2012)(Citing; State v Foxhoven, 161 W.2d:1168; 17537
163 B:3d 786 [2007F: | |

ER 404 is not designed to deprive the staté of relevivant
evidencde necedsary to establish and .éSséntial element idf "iEs
sase. Bub rather to prévent the State from suggesting that

4 Geferdant ie guPlty bedsusé Hé GF She is a érimindl type

person whe would be Likely td commit the crime charged: Séé

sf¢ PAGS 8



Mee at 159. Id.

Accardfnglyrto admit gang affiliation evidance thare mus
tbe.a nexus bétw&an the crime and ganyg membership. 8tate v,
Bcotkb, 151 wWn.App. 320, 528, 213 P;Bﬁ 71 (2008), Tha analyﬁis
by which courts limlt evidence of other Erimas, wrongs, or acts
to proper purpesss 13 wall sazttled Before admitting the
évidanca,tha trial pourt must Find by'a praponderance of the
avidenecs that the wnisconduct oooured; Ideantify the purposa:

for whioch the evidencs 1s sought to be introduced; Determine

whathe the evidenga ig relavant to prove an slamant of ths corime

charged; Weigh tha probativae valus against ths prajudicilal

Ceffact, Stats v Yarbroush, 131 wWa,App., 656, 81, 82, 84, 87, 210

.331029 (2009),

State v. Mas, 168 Wa, App, 144, 278 P.38 1182 (2012) is

12

distinguishable to my facts as applied to this issus, Mae
(Glenaralized evidence regarding tha”behvior of gangs ahd gang
Gaavers abssal {i) Evidnee showing adherence by the defendant
or the defendants allsged gany to those bashaviers) (2) A fiﬁding
thatThe evidence ralating ts-gangs.is relavant to prove the
sleaments of the charged crime sevves no éurpqae buﬁ to allow
ths state to "sugyest that the deféndant is guilty because he
or she is a criminal type person whc'would,bn likely to commit
the erime chargad"., Mee Id, |
Like Mes the facts show it is speculative at beat. The
state told the court that the motive of the erime_im not dohe

because it 14 gang ralated. (RPF 181), Mr. Gallegos was not

chargad_with Jang aggravators or elements, But testimony that
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of dugm . Mike lixed hix a wa;‘ (B¥

the jury heard was with a gang expert David Cortes (RP 1240-

125?}u The faatimony of Bavi&fﬂampo& doesn't tesbtify or admiﬁ
to balny a-gang 1mmamb, vat f“a “gan" pvidence™ from the expart
and mrmﬂ¢3utmx paints him as a. @ﬁﬁv mamber. {RP 178%-1738)
Campoad testimony avales he is m VaIY G ﬁ&i@nd of Mike BBY

and Mike B8y had solicited him to roo nis other friand,

The tastimony of Nmeole Qﬁmgag was "Miks talkad nig ?13

'--3
o
S

555

l-"-‘ .

b, AR Lhe ababe
wreszanred 1o closing that wamqua WEE & bLIenc éang maaser and
i &. épum&ed Hn Todrols o ¥ iIvon L, Goong crriber ogsociated with Je rorkenes

Th& atate introducad arggm@nt in state's ¢losing that tmw
#tat@'ﬁ witness I?iﬁ%ﬁammd &@ﬁﬂn&&ﬁt,‘ﬁr. Gallegos]l, ara from
bine same gang aﬁd back gach w%hmr We Thi$'ewiﬁanca is improper
and was an abuse of the diﬂgrmtian.mf tha court to allow it
in becauses this bype of &vwﬁmnc& nad nothioyg with the 4 iaadant
bexing at the oplse goosns o nad anyvthing to do with this
unfortonate incidsnt, |

‘ _

The state's evidence of "gang™ culture was sitremely
prajudical bscauss it aniiﬁﬁ the jury to make "forbidden
infereance" unﬁerlyinq 404(b)1 That Mee's gang membesship ahnwaﬂ
his propensity to commit thm charged orime. Mee Supra. |

Covnpeld failed G&l&&goa for not limiting the use of th_
type of evidence, The court; approved a limiting Instruction
and coungel for the defense wllowed the state to argue alsm.

in closing umigestrained, this was violativa of Strickland

v, Hashington, 466 0,3, ﬁﬁag 637 (1934), Trial counsel performed

Beficlent, A hearing is required., See, State v, MoFarland,

127 wn,2d 322, 336, 895 P. 2511351 {(1995),
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IT WAS IMPROPER TO PROSECUTE MR, GALLEGOS HOMICIDE TRIAL
AS GANG EVIDENCE COF WHICH THE "GANG" EVIDENCE ADMISSION
WAS PREJUDICTAL ERROR, BECAUSE IT WAS NOT ADMITTED FOR

A RELEVANT PURPOSE AND NOT ACCOMPANIED BY A LIMITING
INSTRUCTION, '

when evidencs is admitted for a limited purpose and the
;pmrty against whom it is admittad reguests a limiting

inptruetion, the court i obliged to give it, State v, Fraeburg,

105 wWn,App. 4%%, 5071, 20 2,34 854 (20601},
ER 105 ™whan evidence whiech is adwizsible as to ore party
or one purpodd bubt not adwissible as Lo another pary or for

ancthar purpese is adaittad, toe cours, upon reguest, shall

Tha Court ruled that "it iz not a gang case but had 2lesments

14

“involvel, —It's apout s Ep@ARITE and, Sons ﬁigﬁd#antagau
youth we will call tham, [RP 17821, Defange counsel asked for
a limiting instruction, [RP 106-07],
Vﬁafansa coungal stipmlatéﬂ to "gang Evidance®, [Ré 983;
Dafpnse oounsel cﬁnce@as GANG @viﬂmnam. [RP 3191,
In Stats v Humpries, 181 Wn.2d 708, 336 P,3d 1121 (2014),
The couri's &nalygia was: "A Propristy of a Btipulation Qvar
The pefandant's Objection, -- Humphriss argues that tha decision
to enter a stupulation at trial is éxclusivaly within the
defendants disecretion. Accordingly, Humphries arguas that bafore

a stipulation can be enterad, a court must engage in a collomguy:

SAG pace {1 .
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with the defendant to ensure that the defendant is aht@ring

the stipulatlon knowingly and voluntarily} The state argues

‘that whather to enter & gtupulation is a strategic deﬂiﬁion

to be mads by counsel and that the defendants expressg objesction

ls irrslevant. This is a issue of first impression in Washington

 we hold that although tha dacision to stipulate an element of

the crime does not genarally reguire a colloguy on th@.raa@rd
with the dsfendant, éuch_a decision may not be made over the
daffendants kn@wm and axpreas cbhjection,

Here is the thing with Mr., Gallesgos's triml,‘Mr. Gali@gaﬁ
has tatoos allover his face snd a mongol h&ircut. 'Tha jury's
determination of gullt or innccenge rested on its opinion of
the co-defendant's credibility. It is impmﬁsibla to say that
thé’jury would haﬁe_n@c@SQarily found the witness tastimony
credible 1f it had not bean imprap@fly bolstaered by “Géng_
avid@naa". This was not a element of the case, Yel couﬁﬁal
stated he “g;gﬁg“ usa the ganyg evidence, He miqnt as wali bean
working for the prosecutor becausa if it looks like a fishe

{tatto's on face), smells like a fish (Co«def@ndantfé testimony),

then 1t must be a figh, This analogy flts the pxajudica
evidencasd by the jﬁfy‘s verdict,

The critical guestion is whether defense counsel can
stipulate to a status of inadmissible evidence over defendant's

objactian.. This guestion turns on the allocation of decisiocn- -
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making authority betWQen\cliént and counsal, 'Thus,,this is

a United States Constitutional lssus the defendant wishas to

raise now, Gideon v, Wainwright, 372 u.3, 335, 83 8.Ct. 792,

9 L.BA,2d 799 (1963)., |

When trial counsel stipulated to "gang" evidence and
failed teo request an instruatiun‘{rathar seae to 1t the
instruction was includ&a‘in the vourts inatrugtion), whan the

court granted the limiting instruction, he failed to provide

affective assistanca of counsel, BEfective asssisance of counsel

iﬁ'guarantead by both U.8, Const. amd, VI and Wash. Const. art,

I, § 22 (amend, X), Strickland v, Washington, 466 U.8. 688,

686, 104 5.Ct, 2052, 80 L.EA, 28 674 (1984); state v, Mierz,

127 Wn.2d 460, 471, 901 p,2d 285 (1985). To show ineffactive

assistance of counsel, a defendant must show that counsel's

16

performance fell below an cbjective standard of reasonableness
and that the deficient performance prejudiged the outcome of

his trial, State v Thomas, 109 Wn.2d& 222, 226, 743 P.2d B16

(1987). Counsel's error results in prejudice when there. is
a reasonable probabllity that the outcome of trial would have
dafferaé-absant tha srrors, Thbmas, 109 Wn.24 at 226, Howevar,

a defendant “"naed not show tha® counsel's deficient conduct

mors likely than not altered the outcome of the case." Strickland

466 U.8. at 693, _

Mr, Gallegos was prmaacutad over the way he lﬁcks,'(RP
168). .And-whan the.proaadutbr brought in ¢losing all the
arguement of gang prajudice, As well as the testimony that

Mr, Gallego.& was "Scary", Anyone with tatoo's all over his
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face both look the part of a scary person, [RP 133-142],
Defendant's counsel stated to the court that he had a trial

tactic for stipulate to let the gang evidence in, Yet the

defense nevaer used this evidence. The presumption of counsel's

performed adeguately is overcome by there was no concaeivable
leagitimate tactic explaining counsel's performance.
The gang avidence was not a legitimate theory. The court

gaid this. . [RF 17&2];(Suprm). The racord doas not show‘thaﬁ_

defense counsel used "gang evidence" as he stated to the court,

so why did counsel stipulate away MR, Gallaqcuﬂ‘a.evidentiary '
challenges to this prejndical mat@rial? This éhifka& the burden
of proof and relieved ths ﬂtata of comming forth with ths
evidence, Mr, Gallagoss has these tatoo's on his face and
without these p:@judicial c¢losing arguments refering té the

ganyg testimony heavy itrbolmt@r@d the com&éfandant's testimony
because with the tatoo's @ﬁ Mr, Gallegous'ft face, Gallagcus

had ﬁplway to rebut this with testimony. Every tiﬁa the gang

stuff was raised the jurors looked over at the defendant and

"yap™ he was guilty of that,

A EVIDENTAIRE HEARING I WARRANTED ON DIRECT REVIEW
IN THE IRTEREST OF JUBTICE BECAUBE OF THIS BXTRAORDINARY

CIRCUMSTANCES REQUIRING A RECORD ON DIRECT APPEAL,

sac  pace
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. It iz appropriats for this court to order a hearinq on
this issue of counsels effectiveness, RAP 7.3. (Suéra.). A
hearing should be facilitated pased on the marits. RAP T.Z{a);
_ The'dafenée counsel was not effective and his prejudice
afﬂacted the outcome of the trial, -
ABA SBtandards for Criminal Justice, Standard 4-1.2(b):
A pasic duty defense counssel owas to the administraticn
of justice and as an officﬂf of the court is to serve as
the accused's counsslor and advmcat@'with courage and
devotion and to render effective, quality representation,
Trial counsal's rapresentation of Mr, Gallego&: wag |
anything but guality represantion., It was anything but effsctive.
The racord r?fl@cts that defense counsel basically conducted
n@f¢nvastigatiea—pzisrﬂ%e—t£¢a}T__Q%—%eshaVﬂwinveﬁtiqﬂ%af>ﬁ@f%armé——~———ﬁ
hig duities; lovcate necessary witness's dsafendant asked to seek |
for his alibi, or torconsult_ﬁith him, ané otherwise prepare
the case for trial. |
The Commantary to,ABA Btandard 4-1,2 provides, in.part}
Advocy ig not for the timid, the meek, or the retiring.
Our system of justice is inherently contentious, albeit
bounded by the rules of professional ethics and dec&rum,
and it demands that the lawyar be inclined toward vigorous
advocy, HNor can a lawyer be half-hearted in the application
‘of his or her energies to a case. Once a case has been

undertaken, a lawyer is obliged not to omit any essential
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lawful athical step in the dafense....
Trial counsel's representation of Mr., CGallegos cannot be
conglderad other than deficient. He allowed the muxder weapon

to be %tipulatmd to and the gang evidsence. Hé naver investagted

CMr. Gallago'é @libi'ﬁafan&e or put the state's case to a meaninge

- ful testing,
ABA Btandards 4-3.1{(a) provides, in part:
Dafanse coungal should mesk to establish a relationship
"of ktrust and confiﬁ&naé with Epg accusad and should discuss
Tha objactives of fh& representation.... Defense counsel
should explain the necessity of full disclosure of all

facts known to the client for an aeffective defenzse, and

o

geafenss cmgngal sheuld @xplain the axtant to which counsel's
abligation of covnfidentiality makes priviiege& the écdusad'g
diﬁalmsur%é. |
There is no evidance thaﬁ trial coungel complied with Standard
43,1 (aj, |

Counsel is not expected to perform flawlessly or withe

the highest degree of skill. But in light of my showing in

the record and authoitiss if his lack of preparation is so

prajudital itirequires,a hearing.. . . T
ABA :Criminal Justice-Sktanard 4.4,1(a) states:
pafense counsel should conduct a prompt investigation of

the‘circﬁmstanﬁes of the case and explore all avenues .
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leading to facts falavant to tha marits'mf the case and

the penalty in the svent of conviction, The invastigatian
should include efforts to secure informatlion in the
pussession of the prosecution and law enforcsment
authafitiesu The duty to invsatligate exists regardless

of the. accused's admissions or statements to daﬁenselccun$él
of facts comstitution guilt or the aasuaad’s stated dagire

- bo plead guilty,

Mr. Galleogs defensa courisal's failure to invegtigate the
witness Galeyos provided fo him or to press for the statements .
that was made by co-defenﬂant's-an& withheld by the proéecutmr
daprivad'him ¢f any opportunity to rabut the "gang" evidence
and sxplain his veraién. | |

ﬁppallata pro-se asks this court for a remand to trial
court for a hearing based on inaffactive asgistancerof counsel
in light of the record, |

Further, in State v Humpries, 181 Wn.2d 708 (2014), The

majority with minimal analysis, it concludes that a trial court
cannot accept counsel's decision to stipulate to an element
of & charged crime when it knows the'aef@nﬁant disagrees.

The defendant must be kept in the leoop. Plorida v, Nixion, 543

U.S. 175, 187, 125 B.Ct. 551, 160 L.Ed,2d 565 (2004),

‘A hearing is warrantad,
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CONCLUS 10N

pased on the record and the absence of the record additional

briefing may be warranted by appeal counsel or Appellats,
Basad on tha authorities above and argyument Appellate asks
this court for the relief below.

RELIEF REQURSTED

1. Appellate asks for a Hearing in the Interest of Justice;
2. That, thiz Court remand for a Nsw Trial:
3, Any other relilef that thisz court deems propsr In the

Interest of justice.

RESPRCTFULLY

[42]

GBMITTED;

Novamber (b, 2015.
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