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IN AND FOR THE STATE OF WASHINGTON 
FOR THE COURT OF APPEALS 

DIVJ:SION :J:l;J: 

MARHCO GALLEGOS, 
Appellate, 

No, 3:2.S1·H .... I..I-\- Ill 
J 
1 STA.'1''!1:!.'4ENT OF GROUNDS 
) FOR R::EVIEI!IT 

v. ) 
) 

S'l'A'I'K OF WMHING'!'ON ) 
Respon~ant. ___________ )~---------· 

I, MAAiiCO GALLEGOS, Appallatt,, ;>ro-se, Residing at the 

Washington State Penitentiary 1313 N. 13th Avenue, Walla Walla 

Washington and hereby asks this Court of the followi.ng releif.J 

RELIEF 
1. That This Court order. a evidentiary hearing to expand the 

record for his Ineffecti V·EI Aslllistanoe of Counsel Issues to 

determine the amount of prejudice counsel's ineffectiveness 

had on Mar reo Gallegos's ·~t:dal. 

2. 

'•' 3. 

Order 11 new trial In t:hs Interest of Justice standard, 

Any other relief this court deems just and proper, 

SAG PAGE 1, 
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·GROUNDS 

ISSUES ~OR CONSIDERATION 
I, DEFENSE COUNSEL W.AS INEFFECTIVE BY NOT INFORMING DEFENDANT 

GAT.,.L!~GOS HIS RIGHTS WH!W HE SIGNED AWAY HIS RIGH'.rS TO PROVE 
THE UNLAIV?UL POSSESSION OF A FIREAlH! THUS, CONCEDED HIS GUILT 
ON THE HOMICIDES IN LUE OF TRE ACCm1PLICE INSTRUCTIONS THAT 
MISS'.!'ATb; '!'HE ELEME~T OF THE: CRIHES GAL I .. EGOS WI\.S CONVICTED OF, 

I I, T~!E COURT 1 S INSTRUC'riO~fS VIOLl\'I'ED MR, GALLEGOS FOURTEENTH 
M!END~-IEN'l' RIGHT '.!'0 DUE .I?ROCii:Ss BY AI.:f.,QWING CONVIC'fiONS WITHOUT 
PROOF OH' E!AC!l ESSENTII~L ELENIEN'I' 01." l?REl.V!EDITATY~D MURDER AND 
FELONY MORDE:R, 

III A lWIDENTIARY HEARING !IS NEEDED TO FIND OUT HOW MUCH l?REJU!!O 
-DICE UNDB:R THE Nader Hl\RMT,ESS ERROR S'rANDARD EFFEC'l'ED MR, 
GALLEGO!JS 1 S '!'RIAT.,, -

IV • EVIDENC.E OF Afo'FU.!ATION 1 WHICH IS SPECIAL SllEIJ"EC'l' OF 
F:VIDENCJ;; OF PRIOP BAD AC'l'S 1 CANNO'f BE AD!YliTTED IN iViR. GALL.EGOS 
TRIAI~ E_ECAUSE •rHE INTP.~DUC1~!0N OF GANG .RE:LATED EVID:E:NC!E IS 
VIOLATIVE OF ER 403. 

V • I'l' WAS HlP ROPER TO PROiliECUTE: MR, GALLEGOS HOMICIDE TRIAL 

As GANG EVIDl~~1:::.e 0~" 'flHICH 't'lU~ 11 GANG~RELA'l'lW" EVIDENCE Ar.JlV!ISS!ON 
WAS l?fl.EJODIC£1\I, ERRCR, BECAUSE I'l' ~1M NOT ADMITTED FOR A RELEVANT 
l?ORPOSE: ANO N'Yl' ACCO~lPANIED. BY A LIMJ'l'ING INSTROC'r!ON, 

. below and a . .re ;:;art of the record, 

We. Gallegos is askin';1 ~or a evidentJ.ary hearing and cites 

the Rules and authority that allows this Court to grant the 

remand for a hea.ring. The reason why he asks this court for 

it now and not in a oollatar~l proceeding is in part his 
-l. 

attorney on appeal raised thEI Ineffective Assistance of Counsel 

and once an issua is raised it is only with Good Cause can it. 

be raised again. 

SAG PAGE :2.. 



·6 

DEli'lilNSE COUNSEL WAS INJllli'FlllC'l'IVE BY NOT INFORMING 
DEJ!'ENDANT GALLEC'.OS HIS RIGHTS WHEN HE SIGNED AWAY IUS 
RIGHTS TO PROVE THE UNLAWFUL POSSESSION OF A FIREARM 
THUS, CONCEDED HIS GUILT ON THE HOMICIDES IN LOE OF 
THE ACCOMPLICE INSTRUCTIONS THAT MISSTATE THE ELEMENT 
01!' THE CRIMES GALLEGOS WAS CONV'ICTED OF. 

a, WAIVER 
Mr. Gallegos has not waived his right to chal.lenge a·waiver 

of a Constitutional right because it mnust: be knowing, intllll­
legent and voluntary, City of .Bellevue v Ac:rex, 102 Wn,2d 

207, 6~1 P,2d 957 {'19841); State v. Harris, 123 wn.App. 906, 
921, 99 P,3d 903 (2004). 

1\bsent; and adequate record to the contrary, a reviewing 
cot1.rt. must ind.ulge 9Very r<!asonable presumption against the 
validity of an alleged .waiver of a constitutional right, 

!n Johnllon v zerbst, 304 u.s. 458 1 464, 58 s.ct:. 1019, 

82 L, ec1, 2d 14 61 ( 1938); P..nd ur•der state law also, State v. Wickl!l., 

91 wn,2d £38, 645, 591 !>,2.:1 452 (1979). 1'he court does not 

"pre1mme acquiesce in the lO!\Hl of constitutional rights." Zerbst 

304 u.s. <!:.t 548. In order to be affflCtive, ths 'waiv<ar of a 

fundamental constitutional right xnust be 'an intentional riiill-

inguishlnent of aba.ndomnent of a known right or provilaga." 

State v. Thomas, 128 wn,;ld 553, 55B, 910 l?,2d 475 (1996)(citin'i 

Ze:r:bst, 304 u.s. at 458), "Presuming ·Waiver from a silent record 

' is impremissible." l'INoykin v, Alabama, 395 u.s. 238, 242, 8!1 

s.ct. 1709, 23 L.Ect.2d 274 {1%!1), 

In the Sta.tas closing arguments he raised the issue of 

ti~~ stipulation, (Rli' J?g, 1944 & J?g, 1953) £Stipulated to 

Unla:w'ful possession of a Firearm & Instruction of ownership 

o:r possession or control of a firearm •• "], 

Mr. Gallegos post:ition was he '.Vas not there and 1\1.~1;'; ,Qln,:,,: 

SAG PAGE3 
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accomplice, M:r. Gallegos trusted in his defense counsel and 

never thought that the stipulation he signed acted as a 

confession or in the least it conceded to the hom.icide.s in lue 

o·f the lang\tage of the Accomplice liability inat:ruction, "A 

o:cime", Looking at the "to Convict" instructions and the 

Accomplice Liability in light of th!il stupulation and closing 

argument by the state Counsel abandon his client. 

P:re:lt1dice in this case was the defense <;ounsel r,~lieved 

the prosecutor of his> burded t)f' p:::oof of eaoJ:1 essential elements 

of the felony a.m1 aggrava.t.ed hom:i.o:!.des. 

A hear.lnq L; Wdrrant~B:;l on di:::·ect review so that counsel 

can explaine how t:his "St:i;;rulation" waiil a trial tactic"? 

'I'HE COORT 1 S U!Sl'ROC':CIONS VIOLATED ~.il1 i:OAl:,LEGOS 1 S 
FOORT'Kli:N'l'H AMENDMENT RIGH'l' '1'0 DUE PROCESl:l BY ALLOWING 
CONVICTIONS WITHOUT PR.OO!i' OF EACH ESSENTIAL ELElliENT 
OF PREMEDITATED MURDER & FELONY MURDER, 

Due process clause of the Fourteenth Amendment :requires 

the state to prove every el$lller;t of an offense beyond a 

rElascmable doubt, u.s. Const. Amencl, XIV; In re Winshie, 397 

o.s. 358, 364, !Hl9 s.ct. 1068, 25 L.Ed.2d 368 (1970), Jury 

inst:ructions tghat reliave the state of> its burden to prove 

every element. of an offense violate due process. state v, Thon~s 

150 wn.2d 821, 644, 83 P.3d 970 (2004). 

Suoh instruo'tions also o:r'Siate a manifest error affecting 

a constitutional riqht 1 aud thus can be raised for the first 

SAG :PAGE l.j 
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on appeal, RAP 2,S(a)l State v Chi.nQ, 117 Wn,App. 531, 538 1 

72. P.3d 1133 (2004), Accordingly, ill court 1 .s instructions to 

the jury "must more than adequately convey the law, They must 

make the relevant legal standard "manifestly apparent to the 

average juror."' State v, Wakins, 136 Wn.App 240, 240-41, 148 

p.3d 1112 (2006)(quoting State v, LeFaber, 1213 Wn.2d 8916, 900, 

913 P,4d 369 (1996)). 

Jury tnatruction.« that mlstate an element are not harmless 

unless it can be shown bej•ond a reasonable doubt that the error 

wal!l trivial, formal, or merely academic, that it did not 

pr;;;j udice ·the accused, ad that it 3.n no way affected the fina.l 

. outoc.me of t:he case. State v, Woogs, 138 Wn.App. 191, 202, 

156 P.3d 309(2007). 

To convict Mr. Galle.:;os, ·the state ar;;~u.ad on (RP 19a6-87) 

"Lets go back to the aocomplicze liability instruction. Ei. ther 

as a pl:'inoipal OJ:' an accomplice it doesn't matte:r: what first 

t.hey 1 :r:e all, every shot kills you dead ... " And loo.ldng baok 

at the "Stipulation" to the Possession of a firearm it is 

affirmed that the gun wa15 usad in "a. crime" and how this 

stipulation that was supposed to be the defense strategy attaches 

to all the crimes Mr, Gall&90S was charged with, '!'he prejudic:e 

lQ obvious when the state argued what was necessary to prove 

that the defendant commit. tad the different ways ·of commi ttinq 

homioede, (RP 1943, 1944 & 1945), It was mentioned on RP page 

1944 Lines 4 th:rou9h 14), There is no substantial change in 

SAG PAGE ':l 
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in the nature of. criminal applaication of sti.pula.t.ion 1 a abjectiVtl 

because it encompassed liability for all the crimes charged. 

All the jury nseded to do was read the aCCQmplice liability 

instruction. 

'I' he state argued at .RP 1 9 4 6 : 

"Accomplai::!a liability this is an ,important idea. Tha 

Judge read this instructirm •• ," 

'l:he p.~:·os'::>cutor use<.:i this instruction and ths "Stipulation" to 

modify the "to·•CO<llfict" instruction so that thts instruet.ion 

attaches liability in t!Hl way the prosecutor· instructs tlv3 jury 

to do so with the I?..AC method, (RP 1947 J:,ina 22-25). 

142 wn,2<1 ::/<iii {2000), found reversible error where jury 

instructions premised accomplice liability on arounious 

accomplice lia.bili ty in.structions. These cases has been modified 

yet these instructions permitted attribution c•f liability for 

elements that wali& stipulated to on stri~~t liability bash, and 

are inproper even as applied here, 

A EVIDENTI'I'ARY HEARING IS NEEDED TO FIND OUT HOW MOCH 
PREJUDICE UNDER THE NADER HAR.ii/!LESS !'.'RROR S'!'!\J)!Dl\RD 
EFFECTED MR , GALLEGOS 1 S TRIAL , 

Appellate asks this court for a -evi.dentiary hearing so 

the record can be expanded, 

State v. Mcl!'arland, 127 Wn,2d 322, 899 P.2d 1251 (1995). 

A expanded record is allltost always M>eded to support the issue 

SAG l?AGE (Q 
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of ineffective assi:stanoe of counsel. Mr. Gallegos will be 

procedurelly barred from bringing this issue of Ineffective 

Assistance of Counsel in future collateral proceedinge with 

out 90od causa, There is enough in this record for t.his court 

to proc®ed further. 

Thts court. can "perform all acts necessary or appo,ro­

px:iate to the fair and orderly review of a case". RAP 7, 3. 

Th01 Rules of' Appellate .Procedure will be .Ubera.lly interpreted 

to promote justice and facilitate the decision of oases on teh 

merits. 

~P 1,2{a). Accordinq to these rules Mr. Ga.llegoz is 

requesting that the oa.s.e be ordered back to tria.! and In re 

Rice, 118 wn.2d 876, 828 P,2d 1086 (19~2) 



1 1 

EVIDENCE OF AFFILIATION, WHICH IS A SPECIAL SUBJECT OF 
EVIDENCE OF l?RIOR BAD ACTS, CANNO~L' BE ADl>1ITTl!JD IN ~1R, 
GAJ~LEQOS '.t'RIAL B.ECAUSE THE 'INTRODUCTION OF GANG-RELATED 
EVIDENCE IS VO.LA'fiVE OF .ER 403. 

Evidence of gang membership is not admissible under the 

federal constitution, And under that standard Gallegos raises 

the authority in the Holding of: u.s. v lftl:l<ooy., 431 F.3d 1085, 

126 S,::t, 2345 (2010); Dawaon v Deleware, 431 F,3d 1085 1 126 

S,Ct, 1093 (1992), Federal Rule BR 404 mirrors the State's 404, 

In McKay, Id,, Th&1 Court: held "whj.J.e evidence of gang 

membership is admissible if relevant to a di:sput;~;~ is.sue, gan11 

a.ffiliation evidence is not admissible where it is ma.ant merely 

to· p.re;judice the defendant to prove his guilt; by assiciation 

Appellate is also raisin; this under th• Nashington Law 

and Rules. E~ 4D41b), read in conjunction withER 403, which 

"reguires exclusion o£ evidenc<il ~owen if r8levant, if 1. ts 

unfair prajudic:r:," state v, Mea, '!68 Wn.App. '144, 159, 275 

1?,3d 1192 (2012)(Citing; State v Foxhoven, ~'6·1: Wi2d:16!>~·1:z:B,l 

l:E)•JI F :·11a 7:8>!} (' 2.0. CJ ?: }· i 

ER 4.04 is tiot de.s.igned to deprive t:lle s.tate of relevivatit' 

a .diefe~dla:~t :f's, g;ul?l:t:y be.da\,ls:e J:le ot &be i$. a eri'mirial type 

.J?l:!l!.l:MJ:l ~i}G \\l<ll,l1d Ja:e. 1.J.'k.e.L)( t.d ct).mmi't the. crime. cl)arg.ed •· ~. 
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Accordingly to admit gang affiliation evidence there mus 

tbe a nexua be"t:ween the crime and gang membership,. State v, 

Scott, 151 Nn.App. 520, 526, 213 P,3d 71 (2009), The analysis 

by which courts limit evidence of other crimes, wrongs, or acts 

to proper purposes is W'llll settled 1 Before admitting the 

avidance t.he trial court inust find by a prepondarE~nce of the 

avidence that. the misconduct occured; Identify the purpose 

fc>r which the evidence is sought to be introduced; 'Determine 

whathe the evidence is releva~t to prove an element of the crime 

effect. St1te v Ysrbrouqh, 1S1 Wn,App. 6€, 81, 82, 84 1 87, 210 

P,3d1029 (2009), 

State v. Mea, 163 Na, App. "144, 275 p,:3d 1192 (2012) is 

distinguishable t.o my fact.s !iS applied to this issue, ~ 

[ G] enarali.ll!!d avidence regardinq t)1e behvior. <)f gangs and gang 

mro~>Ttbet·s abs,,n:-. ( 1) Evidnce shewing adherenc<!il by thl! deifendant 

or the defendants alleged g,:~ng to those behaviOrs 1 ( 2) A finding 

t.hat1h01 evidenoe ralat.ing t::> gangs is r.slavant to prove the 

.'!\lsmants of the charged crime serve!ll no purpose but to allow 

the state to "suggest that the defendant is guilty beqause .he 

or she is a criminal type person who would be likely to commit 

the crime charged". ~ ~. 

Like ~ the facts show .it is speculative at best, 'I'he 

state told the court that the motive of the crime is not doae 

because it is gang related. (RP 181). Mr. Gallegos· was not 

charged with gang aggravators or elements. But testimony that 

SAG PAGE q 
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IN .AND FOR THE STATE OF WASHINGTON 
FOR THE COURT OF APPEALS 

OIVISIOM Ul: 

~.RRCO GALLEGOS, 
Appellate, ) 

I 

No. 3~S.L.\ I .. L\-1- II\ 
STATEMENT OF GROUNDS 
FOR REVIEW 

v. 
) 
) 
) 

STA'I'E OF WASm::tNGTON ) J 

--------~R~e~s~~oudan~t~·----------)~------~----------

1 1 l)IJ.ARi\CO GALLEGOS, AP?ellat,~,. pr:o-me, f(esicling at the 

W;~:shington St;~te Penitentiary. 1 31 3 111. 13th Avenue, Walla Walla 

washington and hereby asks this Court of the following releif; 

RELIEF 
1, That This Court ord-at. a evid<entb.ry hearing to expand the 

record for his Ineffeot.iviil Assist&na!ll of Counsel Issues to 

determine the auuount of ij:lli'Gjudioe 00url$Eil 1 s ineffectiveness 

had onMarrco Gallegos's triaL 

Order a new trial In th"' Interast of Justice standard. 

:.1 3. Any other relief this court .deeu111 just and proper. 

SAG PAGE 1. 
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I, 

II, 

·GROUNDS 

ISSUES ~OR CONSIDERATION 
DEFENSE COUNSEJ. WAS INE~FECTIVE BY NOT INFORMING DEFENDANT 

GAI. •. LE:G\)S HIS RIGr!TS WHEN HE SIGNED AtfilAY HIS RIGHTS TO !?ROVE 
THE UNLA;o/FUL POSSESSION OF A FIREARM THUS, CONCEDED HIS GUILT 
ON THE HOMICIDES IN LUE OF 'l'B:E ACCO~!PLICE HTSTRUCTIONS THAT 
MISSTATE THE EJ:.,EMEblT. OF THE.' CRINES GALLEGOS WAS CONVICTED OF, 

THE COURT 1 S INSTRUC'!'IOMS VIOLATE:D MR, GALLEGOS i!'OURTEENTH 
Ai'1ENDMEN'l' .RIGHT '.!'0 DUE PROCJ!:SS BY lU •. LOWING CONVIC'riONS WITHOU'l' 
PROOF OF' EAC!l ESSENTJ:AL m:.E!IJEN'I' OF PRE!Y!ED!l'AT~~D MURDER AND 
FELONY MURDER. 

III A ~WrDE:NTIARY HEARING tts NEEDED TO FIND OUT ROW MUCH J?REJUS. 
-DICE UNDt;;R 'l'HE Nader HARMI.;ESS E.RlWR S'l'ANDARD EFFEC'l'ED MR, 
GAr..r,E:t>OUS' S TRIAL, 

IV • EVIDENCE OF AJi'FIL!ATION, WHICH IS SPECIA.L SUBJECT OF 
EVIDENCE Ol'' PRJ. OR BAD ACTS,. CANNO'l' EE AD>IH'l'TE:D IN MR, GALLEGOS 
TRIAL BECAUSE: THI!; INTP.C)Dt1C 1l:ION OF GANG .R.EI,,ATED EVIDENCE IS 
VIOLA'IIVF.; OF E:R '103, 

v. I'l' NAS IMPRDP Kfl 1'0 PROI\iECIJTB; ~1R, GAL.!, EGOS HOMIClDE TRIAL 

As GANG F.VIDE:1C:E OF WHICH 'I'l~E "GANG-RELATED" E:VIDENCE AD~iiSSION 
WAS PREJUDICIAL ERROR, Eil:CAUSF. i'l' NAS NOT ADMITTED FOR A RELEVANT 
PURPOSE i\.ii\D Ncl'l' ACCO~lPAN!ED BY A LHU'l'ING INS'l'RCICTIQN, 

!'!r, Galleg~s cit'?.$ to th!o! re:::ord wi thilVJ ths arguements 

below and are part of the record • 
. , 

iYJr. Gallego.s .is ukiny for a ev:Ldc~ntiary hearing and cites 

the Rules and authority that allovm thJ.s Court to grant the 

remand for ·a hea:t'ing. 'l'ha reason why he asks this Court for 

it now and not in a collater~l proceeding is in part his 
-1. 

attorney on appeal ralsad tha Ineffective l\.s;sistance of Counsel 

and once ~n issua is raised i~ is only with Good Cause can it 

be raised again, 

SAG PAGE 2_ 



OEil'ENSE COUNSEL WAS INEFil'lllCTIVE EY NOT INFORMING 
DEFENDANT GALLEGOS HIS lUGHT.S WlfEN HE SIGNED AWAY IUS 
RIGHTS '1'0 PROVE 'l'HE,UNLANFUL POSSESSION OF A FIREARM 
'l'HUS 1 CONCEDED HIS GUILT ON THE HOMICIJ:l.ES IN L(JE OF 
THE ACCOI'JPLICE INSTRUCTIONS T!iAT MISSTATE THE ELEMENT 
OJ!' THE CRIMES GALLEGOS WAS CONVICTED OF. 

a. WAIVER 
M:r, Gallegos has not waived his right to challenge a waiver 

of a Ct,nstJ.tutiona1 right because it mr1ust be knowing, inte1-
l<!lg.,mt an.d voluntary. City of Bellevue v Acrey, 102 Wn,2d 

207, 691 P.2d 957 {1984); State v. Harris, 123 wn.App. 906, 
921, t9 P.3d 903 (2004). 

P.bsent and adequate t'$Cord to '!:he cont.ra.ry, .a reviewing 
court must indulge every reasonable presumption against the 
valid.ity of an alle9ed .waiver of a constitu1:ional right, 

In Johnson v Zerbst, 304 U.s, 4S!l, 464 1 58 S ,Ct,, 1019, 

82 L,ec1,2d 1461 (1938}1 And under state law also, State v. Wicke, 

ill1 wn.2d 638, 645, 591 P.2d 452 (1979). 'l.'hlll court does not 

"presume acquiesce in the loss of constitutional rights." Zerbst 

304 u.s. at 5<Hl, In o.rder to be effective, the 'waiver of a 

------~undamenta-1----corr:~rt±tut:torra-1----ri<;Jht-1l!Ul!rt-n~ -•~-n---tn ten t:tl:5rnrl----r1iiil---------

6 

inguishment of abandonment of a known right or provilaga." 

Stat,~ v. Thomaz, -123 wn,:.ld 553 1 556, 910 P,2d 475 (U96)(citinq 

Zerbst, 304 u.s. at 458). "Presuming ·Waiver from a silent record 

is i:mpremissible." BNoykin v. Alabama, 395 o,.s. 238, 242, 89 

s,ct. 1709, 23 L.Ed.2d 274 (1969). 

In th<ll states olocing arguments he raised the issue of 

tti!J,'ecz stipulation. (Rl? l'i• 1944 & J?g, 1953) [Stipulated to 

Unlawful poases.sion of a Firearm ll\ Instruction of ownership 

or !j)Ossession or control of a firearm •• "], 

Mr. Gallegos posti tion was he was not tha.t·e and 1'1.<1!:1:; ,~n.::.; 

SAG PAGE3 
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accomplice, !VJr. Gallego.s trusted in his defense counsel and 

never thought that the stipulation he signed acted as a 

confession or in the least it conceded to the hom:Lc:tdes in lue 

of the language of th<!! ·Accomplice liability instruction. ".A 

crime". Looking at the "to Convict" instructions and the 

Accomplice Liability in light of the stupulation and closing 

argument by the state Coun!iel abandon his client. 

Prejudice in this case was the defense counsel X<~lievad 

the prosecutor of his burded Qf proof of ea.cJ:l essential elements 

of the felony and aggravated hom:ic:l.des, 

:A. hearJ.ng is 'l~ctrramtoad on direct review so that counsel 

can explainH how this 11Sti;>ulation" was a trial taot:ic"? 

THE COURT 1 S INS'l'!WCTIONS VIOLM.'ED ~lR GAI,LEGOS 1 3 
ll'OUR~l'Elili\1'!'1::1 AMENDMENT RIGH'l' 'CO DOE PROCESS BY ALLOWING 
CONVICTIONS WITHOUT PR.OOF Oll' EACH ESSENTIAL ELEl'iJENT 
OF PREMEOITA'l'ED MURDER & FELONY MURDF.:R, 

Due process clause of the Fourteenth Amendment requires 

the state to prove every element of an offense beyond a 

reasonable doubt. u.s. Const, Amend, XIV; In re Winship, 397 

o.s. 358, 364, 909 s.ct.· 1058, 25 L.Ed,2d 368 (1970), Jury 

instructions tghat relieve the state of.> ita burden to pr<:>v~ 

every elament of an offense violate due process. state v. Thomas 

150 Wn.3d 821, 844 1 83 P,Jd 970 (2004), 

such instructions also create a manifest error affecting 

a constitutional right, and thus can be raised for the first 
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on appeal, RAP 2,5(a); State v Chino, 117 Wn.App, 531 1 538 1 

72. P.3c11133 (2004). Accordingly, ill court's instru·:::tions to 

the jury "must more than adequa.teoly convey the law. They must 

maJ~:e the relevant legal standard "manifestly apparent· to the 

average juror."' state v, Wakins, 136 Wn.App 240, 240-41, .148 

p.3d 1112 (2006) (quc)ting State v. LeFaber, 128 wn.2d 696, 900 1 

913 P.2d 369 (1996)), 

J'ury tn.structionl'l that mistate an element are not harmless 

unless it cai'l. be shown b.; yond a reasonable doubt that the error 

was trivial, formal 1 ci:r merely academic 1 t:.ha t i. t did not 

prejudice the accused, ad that it.in no way affected the finill<l 

outcoilhil of the. cas'-?.. State v. Woo,5is, 138 Wn.App •. 191 1 202 1 

155 P,3d 309(2007). 

To convict Mr, Galleqos 1 the s·ta te argued on ( RP 1 !186~87) 

"I,ets go back to the accomplice liability tnstruction. Ki ther 

<U a principal· o.~; an accomplice it doesn't matter whot first 

they• re ·ali 1 .every shot kills you dead,.," And looking back 

at the "Stipulation" to the Possession of a firearm it is 

affirmed that the gun was userl in "a crime" and how this 

stipulation that was supposed to be the defense :strate<Jy attaohes 

to all the crimelll Mr. GaJ.legos was charged with. 'I'he prejuCiice 

1llS obvious when the state argued wha.t was ne.cessary to prove 

that the defendant committed the different way-s of committing 

homicrade, {RP 194.3, 1944 & 1945). It was mentioned on RJ? page 

1944 Lines 4 through 14) 1 There is no substantial change in 
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in the nature of cri1ninal applaication of stipulation's abjeotive 

becaus.e it encompassed liability for all the crimes charged. 

All the jury need·ad to do was 1:·ead the accomplice liability 

inat:cuction. 

The .State argued at ll.P 1946: 

".ll.ccom;;1laice liability thia is! an important idea. The 

Judg"' :r!ild.d this instruction •• ," 

Th0 pros'?cutor uaeC. this instruction a.nd tha "Stipulation" to 

modify· the "to-.convict" instruction so tha.t tl:i:l.s instruction 

attaches liability in the way the prosecutor instruct:::~ the jury 

142 wn.:<:u 5¢8 {2000), found revarsible error wh<i!re jury 

in.atructions premised accomplice liability on e:r.ounious 

accomplice liability instruction;;. These ca<H;.s has been modified 

l{'iilt these instructions permitted attribution of liability for 

elements that was stipulated to· on strict liability basis, and 

·are inproper ev'!ln as applied here, 

A EVIDEN'l'ITARY HEARING IS NEEDED '1'0 FIND OUT HOW MUCH 
PREJUDICE UNDER THE NAOI!~R HARM'LESS !'.'RROR STAND?\RD 
EFh'ECTED MR, GA!,LEGOS 1 S TRIAL, 

Appellate asks this court for a evidentiary hearing so 

the record can be expanded. 

St.ate v. Moli'arland, 127 illn,2d 322; 899 P.2d 1251 (1995). 

A expanded record is almost always n&edad to Sili;>pc?rt the issue 
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of ineffective assistance of counsel, lll':r, Ga.llagofiil will be 

procedurally barred from bringing this issue of Ineffective 

A~&aistance of counsel in future c::ollateral proceedings with 

out good cause, There is enough in this record for this court 

to proceed further, 

Thill Court can "perform all a.cta necessary o:r apporo-

p:riate to the fair and orderly review of. a case". R!IP '1,3, 

'l~be Rules of Appellat.e Procedure will be .libera.lly interpreted 

to promote justice and facilitate the decision of cases on teh 

ma.t·i ts. 

RAJ? 1.2{a), According to these rules Mr. Gallegos is 

requesting that the case be ordered back to tria.l and In re 

Rice, 118 wn.2d 876 1 828 P,2d 1086 (19~2) 



1 1 

EVIDENCE OF AFFILIATION 1 Wl..riCH I.S A SPECIAL St1BJEC'1' OF 
EVIDENCE OF PRIOR BAD ACTS 1 CANNO'l' BE .ADL1ITTED IN MR, 
GALLEGOS 'l'RIAI, BECAUSE THE .IN'l'RODUCTION OF GANG-RELATED 
EVIDENCE IS VOLATIVE OP ER 403. 

Evidence of. gang membe.rship is not ol&nissibl.> under the 

federal constitution, And under that standard Gallegos raises 

the authority in the tlolding of: IJ.S. v l'flcKa,y, 431 F,3d 1085, 

126 S.Ct, 2345 (2010); Dawson v Deleware, 431 F,3d 1085 1 126 

S.Ct. '1C93 (1992), ~'ederal R>lle E:R 404 mirror;;; the State's 404, 

In Mc:Ke.y, !~1., 'l'he Courl: hald "while evidence of gang 

ml!llmbership is admissible if. relevant to a dispute iasue, gang 

affil:Lal:ion evidence is not. admi!!Sibl.e where it is meant merely 

to pre:judice the defendant to prove his guilt by assiciation 

'".i th uns<>tVClr y charact..et·s. 

Appellate is also ~aisin; thia under the ~ashir1gtcn Law 

and R~les, ER 404(b), read in conjunction with !R 4CJ, which 

nreqnires exclus·ion o.£ ·evidence fJVen if r~levctnt, if' its 

probative value is substantially outwei;~ad by the danger of 

unfair preju;" .. ice," State v, Mee, 1613 Wn.AfJP• 14·4, 159, 275 

1?, 3d 119 2 ( 201 2) (Citing; Stat~ v Foxhoven, ~:6.t W ~ 2d. :1 6€! ~ 1 ~B r 
1::~:3 l'><:3d 7,8,9 {'2DC17c)!i 

E:Ef 4Q4 is. riot de.s.igrie.d to deprive tbe s.tate of i'elevivarl.t 

a defe~illa:~ t is ,g,u:Pr.t.y beda·us,e he or she iS a c:cirniria.l typ.e. 

:!'L!a:ts.Q~ li!.!)G" w.O:l}ld b:a 1.i1k.e.l.¥ ha c·o;mmit the crime cha:t::g;ed~ su. 
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!!!_ at 159. ~. 

Accordingly to admit gang affiliation evidence there mus 

tbe a nexu.a be·t'li'ean the crime and gang membership,. State v, 

Scott., 151 Wn.API?• 520, 526 1 213 J?,3d 71 (2009), The analysis 

by which courts limit evidence of other crimes, W:t"ongs, or acts 

to proper f?Urposes is wall settled : Before IJ.dmitting the 

evidence the trial cour·t inust find by a pnapondera.nce of the 

evidence tha.t the misconduct occured; Ident.ify the purpose 

for which tha iilVidence is sought to be introduced; Determine 

whathe the evidence is relevant to prove an alemant of the crime 

charged; Weigh tha probativa value against tha prejudicial 

effect. Stata v Ya.r:.rough, 151 Wn,App. 66, 81, 82, 84, 87 1 210 

P,3d1029 (2009), 

state v. Mee 1 163 Na. App. 144, :275 P.3d 1192 (2012) is 

dir;tin'juishable to my facts 11~ applisd i:o this issue, ~ 

(G) '*narali:zed .evidence regardinsr the behvior of gangs and gang 

or the d<5of.ondants alleged ;Jang to those behaviOrs; (2) A finding 

that.1he> evidence. relating to gangs is relavant to prove the 

elements of the '~har9sd cdme serves no purpose but to al-low 

the state to "suggest that the defendant is guilty because he 

or sh·a is a criminal type person who wottld be likely to commit 

the crime charged". !!!_ !£. 

Like ~ the facts show it is speculative at best, The 

state told the court that the motive of the crime is not doae 

because it is gang related. (Rl? 181 ), Mr. Gallegos was not 

charged with gang aggravators or elements, But testimony that 

SAG PAGE CJ 



13 

the ju:ry heard was with a gang E!l'lpert David Cortez (RJ? 1240~ 

~nd prosecutor paints him as a.qang n~!mb~r~ 

; 

'J:hs testimony r)!! !lli!COlii 1(1a;r:gaa Wa!.l "i1lii<e tall•:8d. hJ.']U.y 

M.I.W-C!'c.Eb;'\l.<$t!lil<i.tted !Hitll1TI>iY'obrA.r.t...:o.L ~'t\, rnei"Y'i~V' ~.r;t>t:.IM:ed w\-tlt\ -lhe r.crtet\05 
~P.I'\3:;>- I 'l'l 0• . ' 

'!'he state inh·ocl'uced a:rglii!IR'Ult in I!! tat"'' a clo~J.:n<; that the 

state' 11 lil'itni!Hilil l.!?iuediiiYU!Icl ds#iendant, M.r, Galle9os] 1 are from 

tk1e <><~utH:• y;mq and bmc:Ji: -II"Jlch o'tna;:: ~· 'l'hiill evidence is im;?roper 

and "''"" an ab:J.sE' of ti'lliil ct:l.scri\lt ion of thi!l court to. al.low _it 

tmfortunate. inc:l.dant., 

·:rho state's evidence of! "gang" cult.ure was extremely 

prajudical oecauaiil! it invit.1td! the jury to make "forl::>idden 

infen:·'ilmca" underlying 404(b)'~ That Mee•s gang merilbership showed 
j 

h.is prop.ensity to oomtdt thei charged crime. ~ Supr&. 

Counsel failed Glllllegos' for not limiting the use of th.i.s 

type of evidence, The court approved a limiting Instruction 

and c~~nsel for the defense ~llowed the atate to argue also 
' 

in closin,g UQe!!itrained. 'Jfnts was violative of Str:l.oklaJ!g 

v. w.uhington, 466 £.:..Sh _6681lli 1.1984) 1 Tdal. oounsi!!l eex-formed 

127 Wn,2d 

A hearing is rer': ired, See, State v, llloFa:rland, 

322, 336, Bli£1 J?.2c' 1251 (1995), ,, 
.; 

SAG PAGE iO 
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IT WAS IJ:I'IPROl?Ti:R TO l?R()SECUTE MR. GALLEGOS HOMICIDE TRIAL 
AS GANG EVIDENCE OF WEICH THE "GANG" EVIDENCE ADMISSION 
WAS J?Rll!JUDICIAL ERROR, BECAUSE IT WAS NOT ADMITTED FOR 
A RELI:WANT PURl?OS.E AND NO'l' ACCOMPANIED BY A L!!IJI'l'ING 
INSTRUCTION. 

When eYidencs is admitted for a liinitJEJd purpose aud the 

party against whom it is admitted requests a. limiting 

105 Un,App. IY%, 501, 20 P.Jd 984 (2001), 

ED 1 C\.<. • """'·''"• 41. ~ ... ..; 1 'j~ .,_..., ... 

ac~ordingly." 

The Court ruled thai: "tt is not a gang mu1o but h'id elem~mt.t> 

Yo\.1 ...._,._ '~'•"o. r~~j' 1 ~,) 1 ~h"'l" ["P 17tl~i) [1ef.~nm~ "''OUn. r.l!~]. ~ .. t:~k·-"'d for >.Ufl~~.J. o..e~. -'-'" "'·- "'' • •--~-~ _._ u--~ 

'"limiting instruction. [RP 106-07), 

Dll!fense couns-el st:Lp\llatsd to "gang Evidence", [RP 98], 

Def1:mse coun!Wel concedes gang evidence, [RP 319]. 

Thill court's analysis was; "A Propriety of a Stipulation over 

The Defendant 1 s Obj c~ctioil. -- Humphries argues th,'l.t the cL'.:!r.:isiotl 

to enter a stupulat:Lon at trial is exclusj.vely within the. 

de.fendant:s discretion. Accordin<JlY, Humphries argues that ba:for$ 

a stipulation can be entered, a. court must engage tn a collorquy 

SAG PAGE II 
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with the defendant to ensu:z:oe that the defendant is entering 

the stipulation knowingly and voluntarily, 'I'he state argu<!ls 

that whethe:z:o to enter a stu!;)ulation is a strategic de~Usion 

to be made by counsel and that the defendants expresi objection 

is irrelevant:. This is a hsue of first impression in Washington 

we hold that dth.ough the detcision to sti!;)ulate an alement of 

the crime does not qenerally require a colloquy on the record 

w:l.th -t!J~ defendant, such a decision may not be made over the 

de.fendants lm.own and express obj eetion, 

Here is the thing w:l.th Mr. Gall111gos's trial, Mr. Gallegos 

has tatooiiil allover his face and a mongol haircut, The jury'a 

detertnination of guilt or innocense re:~~ted on its opil'):ion of 

the co-defendant's credibility, It is impossible to say that 

the jury would have necass<uily found the witness tastimony 

credible if it had not b<!len improperly bolstered by "Gang 

evidence", This was not a element of the case, let counsel 

stated he umight" use the gang evidence, He might as well been 

working for the prosecutor because if it looks like a fish­

(tatto's on face), smells like a fish (Co-defendant's testimony), 

then it must be a fish, This analogy fits the prejudice 

evidenced by the jury's verdict, 

The critical question is whether defense counsel can 

stipulate to a status of inadmissible evidence over defendant's 

objection, This question turns on the allocation of decision-

SAG PAGE j2_ 
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making authority betwean·client and counsel, Thus,. this is 

a United St:ates Constitutional issue the de.fendant wishes to 

raise now, Gideon v. Wainwright, 372 u.s. 335, 83 s,ct, 792 1 

9 L,Ed,2d 799 ,(1963), 

When trial counsel stipulated to "gang" evidence and 

;ailed to request an instruction (rather see to it the 

instruction was included in the courts instruction), when the 

court granted the limiting instruction, he failed to provide 

effective assi-stanc~~> of counsel. Efective li!llillsisance of counsel 

is guaranteed by both u.s, Canst. amd, VI and W;zulh, Const. art, 

I 1 § 22 (amend, X), Strickland v, Washington, 466 U,S, 668, 

666, 104 s.ct, 2052 1 so L.Ed, 2d 674 (1984); state v, Mierz, 

127 Wn.2d 460, 471, 901 P,2d 286 (1995), To show ineffective 

assistance of counsel, a defendant must show that counsel's 
-------

performance fell below an objective standard of rea.sona);)leness 

and that the deficient performanc<~~ prejudiced the outcome of 

his trial, State v Thomas, 109 Wn.2d 222 1 226 1 743 P.2d 816 

(1987), Counsel's error results in prejudice when there is 

a reasonable probability that the outcome of trial would have 

deffered absent the errors, Thomas, 109 wn.2d at 226, However, 

a defendant "need not show that counsel's deficient conduct 

more likely t:han not altared the outcome of the case." Strickland 

466 u.s, at 693. 

Mr, Gallegos was proiilecuted over the way he looks,· (RP 

108), And when the prosecutor brought in closing all the 

argi,Hament of gang prejudice. As well u the testimony that 

Mr. Gallego.s was "Scary", Anyone with tatoo's all over his 

SAG PAGE \3 
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face both look the pa.rt of a scary person. [RP 133-142], 

Defendant's counsel stated to the court that he had a trial 

tactic for stipulate to let the gang evidence ~n. Y•t the 

,defense never used this evidence, The presumption of counsel's 

performed adequately is overcome by there was no conceivable 

legitimate tactic explaining counsel's performance. 

The gang evidence was not a legi tima i:e theory, 'I'he court 

said this. [RJ? 1782],(Supra), •rhe record doe.s not show that 

defense counsel u.sed "gang evidence" as he started to the court, 

so why did counsel stipulate away MR. Gallego;.$' s evidentiary 

challenges to this prejudical material? This shifted the burden 

of proof and relieved the state of comming forth with the 

evidence. Mr, Gallego's ha.s these tatoo 1 s on his face and 

without these prejudicial closing arguments refering to the 

gang testimony he.avy it bolstered the co-defemdant' s testimony 

becaus.e with the tatoo's on Jllr, Gallegous'f face, Gallegous 

had no way to rebut this wit:.h testimony. Every time the gang 

stuff was raised the jurors looked over at the defendant and 

"ye.p" he was guilty of that. 

A EVIDENTAIRY HEARING IS WARRANTED ON DIRECT REVIEW 

IN THE INTEREST OF JUS'I'ICE BECAUSE OF THIS EXTRAORDINARY 

CIRCUMSTANCES REQUIRING A RECORD ON DIRECT APPEAL, 

SAG !?AGE 1'-\ 



It is appropriate for this court to ol·der a hearing on 

this issue of counsels effectiveness, RAP 7,3. (Supra,), A 

hearing should be facilitated based on the merits. RAP 1.2(a), 

The defense counsel was not effective and hi's prejudice 

affected the outcome of the trial, 

ABA Standards for Criminal Justice, Standard 4-1.2 (b): 

A basic duty defense counsel owes to the administration 

of justice and as an officer of the court is to s•rva as 

the accused's counselor and advocate with courage and 

devotion and to render effective, quality rsprel!entation, 

'l'rial counsel's representation of Mr. GallegOr$ was 

anything but quality reprsi!llantion. It was anything but effective. 

The record rsflects that defense counsel basically conducted 

-----l'lQ:-:Icn-V-'Olsi-i-g"--t-i-Gl'l---pr-i-or--t~:>-t-l'ia 1.-----Glr-tG. -ha-ve-i.rwe~-t-i~il-loGf- pe-J!Lien·m-'­

his duitias; looate necessary witnei!lls's defendant asked to see~ 
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for his alibi, or to consult.with him, and otherwise prepare 

the case for tr.ial, 

The Commentary to ABA Standard 4-1,2 provides, in part; 

Advocy is not for the timid, the meek, or the retiring, 

Our system of justice is inherently contentiou11, albeit 

bounded by the rules of professional ethics and decorum, 

and it demands that the lawyer be inclined toward vigorous 

advocy, Nor can a lawyer be half-hearted in the application 

of his or hat energies to a case, Once a case has been 

undertaken, a lawyer is obliged not to omit any essential 

SAG PAGE Is-
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lawful ethical step in the defense,,,, 

Trial counsel's repre~entat;lon of Mr. Gallegos cannot be 

considered other than deficient, He allowed the murder weapon 

to be stipulated to and the gang evidence. He never investagted 

~ir, Gallego 1 s alibi defense or put the state's case to a meaning­

- ful testing, 

JI.BA Standat·ds 4-3,1 (a) provides, in part: 

Dafen~:~e counsel should seek to e!ltablish a relationship 

of trust and confidence with tli'tii! accused and should discuss 

The objectivels of the representation •••• D<!!:fense counsel 

should explain the necessity of full disclosure of all 

facts known to the client for an effective defense, and 

dafensa counsel should explain tha extent to which counsel's 

c;blig!ition of co'nf:i.dentiali ty makes pr:i,vileged the accused 1 s 

disclosures. 

There is no evid;;mce that trial counsel complied with Standard 

4-3,1(a), 

Counsel :i,s not expected to perform flawlessly or withe 

the highest d&.gree of skill. But in light of my showing in 

the record and <nlthoi ties . if hili! lack of preparation is so 

.'i "1:-

ABA Criminal ,Jufii,tioe .. S;tanard 4-4,·1 (a) states: 

Defense counsel should conduct a prompt investigation of 

the ·cir.cumstamces of the case and explore all avenues 

SAG PAGE /(p 
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leading to facts relevant to the merits of the case and 

the penalty ih the event of conviction. The investigation 

should include efforts to secure information in the 

possession of the px·osecution 'a.nd law enforc.emsnt 

authorities. ·rhe duty to investigate exists regardless 

of the accused's admissions or statements to defense counsel 

of facts constitution guilt or the accused's stated desire 

to plea;;l guilty, 

Mr, Galleogs defense counsel's failure to investigate the 

witness Galagos provided to him or to press for the statements 

tha.t was made hyco-defendant's and withheld by the prosecutor 

deprived him of a.ny opportunity to rebut the "qang" evidence 

and explain his version. 

Appellate pro-sa asks this court for a remand to trial 

court for a hearing based on ineffective assistance of counsel 

in light of the record, 

Further, in Sta.te v r!Umpries, 181 ~ln,2d 708 (2014), The 

majority with minimal analysis, it concludes that a trial court 

cannot accept counsel's decision to stipulate to an element 

of a charged crime when it knows the defendant disagrees. 

The defendant must be kept in the loop. Florida v, Nixion, S43 

u.s. 175, 187, 125 s.ct, 551, 160 L,Ed.2d565 (2004), 

A hearing is warranted. 
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CONCLUSION 

B.ased on the record and the absence of the record additional 

briefing may be warranted by appeal counsel or Appellate. 

Based on the authorities above and argument Appellate asks 

this court for the relief below, 

RELIEF REQUESTED 

1. Appellate asks for a Hearin9 in the Interest of Justice; 

2. That, t~i3 Court remand for a N~w Trial; 

3, Any other r.·elief th!l t this court deems proper In the 

Interest of justice. 

Novemb'i!r il,:,, 2015. - . 
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